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Name & Address of the Appellant & Respondent
- M/s. Mahendra Ispat(India) Pvt. Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(0 A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a

- warehouse or to another factory or from one warehouse to another during the course of

processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside india.
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(C) In case of goods exported outsu:ie India export to Nepal or Bhutan, without payment of
duty. .
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there urder and such order is passed by the
Commissioner (Appeals) on or after, the date appointed und=r Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs 200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- '
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour o Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench cf any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the "adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D,
(iy.  amount of erroneous Cenvat Credit taken;
(iii) amount payablg under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Secti«tm shall not apply to the stay
application and appeals pending - before any appellate authority prior to the
commencement of the Finance (No.2)“Act, 2014,
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(6)(i) In view of above, an appeal égainst this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s Mahendra Ispat (India) Pvt. Ltd., Block No.338; Plot No.6, village: Zak,
Pardhol, Gandhinagar- 382 305 (hereinafter referred to as ‘the appellant’) is holding
Central Excise Registration No. AAGCM0136QXM001 for manufacture S.S. Round,
S.S. Flats, S.S. Ingots etc. felling under Chapter heading No. 72221119, 72189990 and’
72181000 of the First Schedule to the Central Excise Tariff Act, 1944 (hereinafter
referred to as ‘CETA, 1985) and is availing CENVAT crecit under Cenvat Credit Rules,
2004 (hereinafter referred to as ‘CCR, 2004"). During the course of Central Excise audit
of the records of the appellant for the period June-2010 to October-2013, it was
observed the appellant had cleared S.S. Flat manufactured by it to M/s Mahendra Alloys
Pvt. Ltd., their sister concern where Shri Champalal Purohit who was one of the
Directors the appellant company was holding 50% partnership and that the goods
cleared to M/s Mahendra Alloys by the appellant was at a lower rate when compared to.
its sale to the other buyers. It appeared that the appellant and M/s Mahendra Alloys
were related persons as defined in Section 4(3)(b) of Central Excise Act, 1944
(hereinafter referred to as ‘CEA, 1944") and value of goods cleared by the appellant to
M/s Mahendra Alloys had to be determined at 110% of rhe cost of production for the
levy of Central Excise duty. Considering such invoices where the value shown was less
than 110% of the cost of production, a Show Cause Notice F.No.V.72/15-
76/DEM/OA/15-16 dated 02/11/2015 (hereinafter referred to as ‘the SCN’) was issued
to the appellant demanding Central Excise duty of Rs.7,0Z,360/- under Section 11(A) of
CEA, 1944, invoking extended period of limitation, demanding interest under Section
11AA of CEA, 1944 and proposing to impose penalty on the appellant under Rule 25 of
"~ the Central Excise Rules, 2002 (hereinafter ‘CER, 2002’) read with Section 11AC of
CEA, 1944. The SCN has been adjudicated vide Order-in-original No. AHM-CEX-003-
ADC-MLM-073-15-16 dated 31/05/2016 (hereinafter referred to as ‘the impugned order’)
passed by the Additional Commissioner, Central Excise, Ahmedabad-lll (hereinafter
referred to as ‘the adjudicating authority’), where the demand and interest as proposed
in the SCN are confirmed under Section 11(A) of CEA, 1944 and Section 11AA /11AB
of CEA, 1944 and penalty is imposed on the appellant under Section 11AC of CEA,
1944, read with Rule 25 of CER, 2002 as proposed in the SCN.

2. The appellant has preferred an appeal against the impugned order, mainly on the

following grounds:

1) The demand of duty has been wrongly made unde- the provisions of Rule 11 of

the Valuation rules. In the case of M/s Gajra Gears Pvt. Ltd., vs CCE & ST, %
Indore — 2015 (327) ELT 827 (Tri.-Del.) it has been held that for rejecting th 4

transaction value, the conditions prescribed in Rule 10 of the Central Excis

Valuation Rules have to be satisfied which are trat all the sales of

goods are to be through the interconnected undertaking and the assessee or its

buyer are the holding company or subsidiary or that they are related in terms of
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clause (i), (iii) or (iv) of Section 4(3)(b). In the present case the appellant is a
private limited company where as M/s Mahendra A loys is a partnership firm and
therefore, not a holding company or a subsidiary company of the appellant. The
transaction between the appellant and M/s Mahendra Alioys are on principle to

principle basis and the price charged by the appellant is the sole consideration

" for sale and therefore there exists no mutuality of interest in the business of each

other.

Rule 8 will apply only in two situations, (a) where the goods are consumed by
him in the same factory (captive consumption) cr (b) where such goods are
transferred to another factory for consumption in the manufacture of other articles

of the assessee. In the present case it is not the case of Revenue that goods

" were transferred to other units, for manufacture and there was no captive

consumption and hence the provisions of Rule 11 read with Rule 8 cannot be
made applicable. . The appeliant yelies on M/s Handy Wires Pvt. Ltd. vs CCCE,
Nagpur — 2015 (329) ELT 169 (Tlr‘i.-[\/lumbai). The appellant had always cleared
goods to M/s Mahendra Alloys by ‘adding their profit margin of around 4% to 5%.
The goods were cleared to M/s; Mahendra Alloys by the appeliant after adding

. -profit margin of around 4% to 5%. The goods were never sold at prices below the

3):

cost of production. Departmentfls action to load 10% of the cost of production is
totally arbitrary and without anvyn basis. THE CAS-4 certificate was provided as
called for by department. The appellant had made clearances to many other
customers but no efforts were made by department to actually verify at what rate
the said clearances were made to different buyers. Ideally the rates-at which SS

Flats were sold by the appellants to M/s Mahendra Alloys vis-a-vis sales made to

“other buyers during the relevant period as provided under Rule 4 of Valuation

Rules, 2000 was required to be compared instead of straight away applying the
CAS-4 value as done under Rule 8. The invoices show that the rates sold to M/s
Mahendra Alloys was similar to rates at which SS Flats were sold to other clients.
The average rate at which Ss Flats were sold by the appellant to M/s Mahindra

Alloys was always above 110% of the CAS-4 value. The comparative study of

rates for F.Y.2010-11: F.Y. 2011-12; F.Y. 2012-13; F.Y.2013-14 shows that the

average rate at which SS Flats were sold by appellant to M/s Mahendra Allows
was higher that 110% of CAS value showing that the goods were cleared to M/s
Mahendra Alloys at market rafe.and no extra cqnsideration was meted out to
them owing to the fact that both the units were interconnected. Further, the
comparative chart clearly sh@vgs, that the appellant had cleared goods at an

average rate which was more that 110% of CAS-4 value and hence it is not clear

‘as to how the demand for diﬁgrentia| duty has been worked out and confirmed.

The impugned order is not épééking as the decisions and facts cited by the
appeliant have not been discussed. Further, there was no suppression of facts

on part of the appellant and it a‘séa“ nomhggy to penalty under Section 11AC as

WNER (A8p,
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the returns were furnished regularly and there was no such objection in FAR
81/2010-11 dated 17/09/2010 for the period April-2009 to May-2010 conducted
by the department showing that the department Was‘ aware of the position. The
extended period of limitation could not be invoked as held in Supreme industries—
2009 (235) ELT A85 (Bom.). In the absence of mens rea, no penalty under
Section 11AC of CEA, 1944 could no imposed.

3. Personal hearing in the appeal was held on 19/04/2017. Shri M.K. Kothari,
Consultant and Shri B.R. Pathan appeared on behalf of the appellant. The learned
Consultant reiterated the grounds of appeal and submitted that overall 100% has been

charged for consolidated clearances.

4, | have carefully gone through the show cause notice, the impugned order as well '\\

as the grounds of appeal. The undisputed fact in the instant case is that the appellant \,
and M/s Mahendra Alloys were related in terms of Section 4(3)(b) of Central Excise Act, b
1944,

5. The appellant has claimed in the appeal that the goods were cleared to M/s

Mahendra Alloys after adding profit margin of around 4% to 5%, the goods were never
sold at prices below the cost of production; the average rate at which SS Flats were
sold by the appellant to M/s Mahindra Alloys was always above 110% of the Cost
Accounting Standard 4 [CAS-4] value and hence it was not clear as to how the
differential duty demand had been worked out. However, it has been clearly brought out
in paragraph 13 of the impugned order that each of the clearances made to the related
person during the period from June, 2010 to March, 2015 where the value shown was

less than 110% of cost of production were considered to quantify the short payment of

duty. This was done by way of best judgment assessment in terms of Rule 11 of Central }h

Excise Valuation (Determination of Price of Excisable goods) Rules, 2000. Once it is Ve O
. /

undisputed that that the clearances to M/s Mahendra Alloys by the appellant were /

clearances to related person, the loading of value in only such related person
clearances were less than 110% of CAS-4 value was considered by the appellant for
payment of duty, is proper and sustainable. The appellant has cited certain instances
where the value of goods cleared to the related person was more than 110% of CAS-4
value, which is not relevant because s_uch clearances are not considered while working
out the demand for differential duty. Thus | find that the confirmation of demand for duty
and interest in the impugned order is correct and Iegally sustainable. The fact that
certain clearances to the related person was valued at less than 110% of the cost of

production remained suppressed from the department and was detected only during the

course of audit. The appellant has argued that as the same was not pointed out duringy /
audits conducted earlier, the allegation of suppression of facts was not justifie.
However, there is no claim on part of the appellant that the CAS-4 value was declare
before the earlier audit parties. On the other hand even ir the present case, it has
clearly brought out in Revenue Para 01 of DAP No.71/2014-15 (Excise) that even after
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several reminders the appellant had'_ not produced CAS-4 value and the audit party
could not determine undervaluation or dthy liability. It was only on the basis of inquiry by
the officers of the department subsequent to being pointed out by audit that the
undervaluation came to light and the short-payment was determined. Therefore, the
allegaﬁon of suppression of facts with intent to.evade cuty is substantiated and the
invoking of extended period and the imposition of penalty under Rule 25 of CER, 2002
read with Section 11AC of CEA, 1944 for the contraventions is justified in the present
case. The appeal filed by the appellant is rejected.
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The appeal filed by the appellant stands disposed of in the above terms. . W/)
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Date: 20/06/2017

_ Supenntendent (Appeals-l) ;

Central Excise, Ahmedabad.

By R.P.A.D.

To

M/s Mahendra Ispat (India) Pvt. Ltd
Block No. 338, Plot no.6,

Village: Zak, Pardhol,

Gandhinagar — 382 305.

Cogy fo:

The Chief Commissioner of Central Excise, Ahmedabad.

The Commissioner of Central Excise, Ahmedabad- i

The Additional Commissioner, Central Excise (System), Ahmedabad-lil.

The A.C./ D.C., Central Excise Division, Gandhinagar.

,/5/ Guard File - ;
6. P.A.
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